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COVID-19 Legislation
Federal

Recent Guidance

EEOC Guidance — COVID-19 and Anti-Discrimination Laws (Post-PHE)

On May 15 the U.S. Equal Employment Opportunity Commission (EEOC) updated its technical assistance What
You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws.

The EEOC maintained this guidance throughout the pandemic and, while much of the content is still relevant with
regard to the applicability of anti-discrimination laws, the most recent updates emphasize that employers should
not (or, in some cases, may not) automatically abandon certain policies and practices simply because the
nationwide COVID-19 public health emergency has officially ended.

State and Local

Emergency Paid Sick Leave

Recently Expired
Long Beach, CA COVID-19 Supplemental Paid Sick Leave (SPSL)

On February 21 Long Beach’s City Council adopted Resolution Numbers 23-0027 and 23-0028, ending
the local COVID-19 health emergency and sunsetting the city’s SPSL requirements as of that date.

Los Angeles City, CA COVID-19 Supplemental Paid Sick Leave (SPSL)
As reported in our December 22, 2022 Update, Los Angeles’ SPSL requirements ended on February 15.

Los Angeles County, CA Supplemental Paid Sick Leave (SPSL)

On February 28 the Los Angeles County Board of Supervisors voted to end the local COVID-19
emergency declaration on March 31, 2023. As a result, the county’s SPSL and COVID-19 Vaccination
Leave requirements expired on April 14.

Puerto Rico Emergency Paid Sick Leave (EPSL)

On April 9, 2020 the governor of Puerto Rico signed Act No. 37-2020, which permanently amended Puerto
Rico’s Minimum Wage, Vacation and Sick Leave Act (Act No. 180-1998) to require employers to provide
non-exempt employees who are sick or suspected of being sick with a pandemic illness during a state of
emergency with five days of emergency paid sick leave after all other leave has been exhausted. On May
11 the governor signed Executive Order 2023-012, immediately ending the COVID-19 state of emergency
and, consequently, the associated EPSL requirement.

San Francisco, CA Public Health Emergency Leave (PHEL)

San Francisco’s Public Health Emergency Leave ordinance is permanent*; however, the requirement for
employers to provide PHEL for reasons associated with COVID-19 ended on February 28.
* Please see our February 27 Update and our Side-by-Side EPSL Summary for additional details.

Seattle, WA Paid Sick and Safe Time for Gig Workers (GW PSST)

The GW PSST ordinance ceased to apply to transportation network companies (TNC), such as Uber and
Lyft, as of January 1, 2023. Non-TCN gig workers were entitled to accrue and use paid sick and paid safe
time until April 30. Details may be found on the Seattle Office of Labor Standards’ dedicated webpage.
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https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
http://longbeach.legistar.com/View.ashx?M=F&ID=11681189&GUID=54339C5C-BF72-47A5-95EB-BD22CCCC155C
http://longbeach.legistar.com/View.ashx?M=F&ID=11681203&GUID=A9C93CDA-0B74-4F7B-8C6F-A05AE33499CF
https://mma-adl.com/statutory-update-covid-19-legislation-2023-pfml-benefits-rates-important-reminders/
https://file.lacounty.gov/SDSInter/bos/sop/1138590_022823.pdf
https://was.marsh-mclennan.isolation.zscaler.com/profile/6d0d2d70-a110-4768-95fb-c406136beded/zia-session/?controls_id=ddd02b26-9e00-4132-bb0b-c0962d421a56&user=2be210470310bfe14794be131217744ce816e5b21e638b56f620c9870c0ebb8c&original_url=https%3A%2F%2Fwww.jacksonlewis.com%2Fsites%2Fdefault%2Ffiles%2Fdocs%2FPuertoRico-OE-2023-012.pdf&key=sh-1&hmac=3af76a8b8607b025bd62e3d63de37b05d695ac570fba4c2b6bc8630ba5089a3b
https://mma-adl.com/statutory-update-covid-19-legislation-protections-for-pregnant-and-working-mothers-pfml-and-accrued-paid-leave-updates-more/
https://mma-adl.com/wp-content/uploads/2023/05/COVID-19-Emergency-Paid-Sick-Leave-Laws-5.12.23.pdf
https://www.seattle.gov/laborstandards/ordinances/covid-19-gig-worker-protections-/gig-worker-paid-sick-and-safe-time-ordinance
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Still in Effect
Oakland, CA COVID-19 Emergency Paid Sick Leave (EPSL)

Oakland’s EPSL requirements remain in place until the end of the local COVID-19 emergency, which was
most recently renewed on April 18 by Oakland’s City Council via Resolution No. 89657.

Colorado Public Health Emergency Leave (PHEL)

Colorado’s COVID-19 “disaster emergency”, originally declared on March 11, 2020, expired on April 27,
2023, and the nationwide public health declaration expired on May 11. PHEL entitlement remains in place
until four weeks after all applicable public health emergency declarations end or are suspended; therefore,
employees may take any remaining COVID-19 related PHEL through June 8, 2023.

As a reminder, the Healthy Families and Workplaces Act (HFWA) is a permanent law that requires
employers to provide their employees with (1) up to 48 hours of sick and safe leave each year, and (2) up
to an additional 80 hours of paid leave immediately upon the declaration of a public health emergency at
the federal, state, or local level.

More information may be found on the Colorado Department of Labor and Employment’s HFWA webpage,
and in INFO #6B, most recently updated on May 12 and located here.

Nevada Hospitality Workers Paid Leave

Nevada’s COVID-19 leave requirements apply to "public accommodation facilities” in counties with
populations of 100,000 or more (i.e., Clark and Washoe). Passed in August of 2020, and summarized in
our September 1, 2020 Update, the law does not feature a specified end date; rather, its requirements
apply for each day in which:

1. The rate of positive test results for SARS-CoV-2 in the county reported by the Division of Public
and Behavioral Health of the Department exceeds 5 percent in any rolling 14-day period in the 90-
day period immediately preceding that day; or

2. The number of new COVID-19 cases in the county reported by the Division of Public and
Behavioral Health of the Department exceeds 100 new cases per 100,000 residents in any rolling
14-day period in the 90-day period immediately preceding that day.

The Nevada Department of Health and Human Services’ Division of Public and Behavioral Health has the
following resources linked to their COVID-19 webpage:

*  Southern Nevada Health District (Clark County): COVID-19 Case and Vaccine Data
e COVID-19 in Washoe County / Washoe County COVID-19 Dashboard
New York COVID-19 Sick Leave

New York’s COVID-19 Sick Leave requirements remain in effect for the duration of COVID-19 quarantine
or isolation orders.

The New York State Department of Health’s isolation guidance webpage instructs individuals to follow the
Centers for Disease Control and Prevention’s (CDC) guidelines for COVID-19 isolation and exposure.
New York employees who must isolate may utilize the Affirmation of Isolation Form as if it were an
individual Order for Isolation issued by the New York State Health Commissioner as part of their request
for leave.

Philadelphia, PA COVID-19 Leave

Philadelphia’s COVID-19 Leave requirements are in effect until December 31, 2023. Note, however, that
separate paid leave requirements for health care workers (“Health Care Epidemic Leave”) were
permanently added to the city’s paid sick leave law in 2020 (see our October 5, 2020 and December 15,
2020 Updates for more details).

More information may be found on the city’s COVID-19 Pandemic Paid Sick Leave Resources webpage,
as well as in final requlations released on February 23, 2023.
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https://oakland.legistar.com/LegislationDetail.aspx?ID=6114778&GUID=327BA8D7-6A29-4963-99FD-0E4CFB016FE8&Options=Advanced&Search=
https://cdle.colorado.gov/hfwa
https://cdle.colorado.gov/infos
https://trionadl.com/statutory-update-covid-19-legislation-ma-pfml-private-plans-ny-paid-sick-leave-and-more/
https://dpbh.nv.gov/coronavirus/
http://covid.southernnevadahealthdistrict.org/data/
https://covid19washoe.com/
https://washoe.maps.arcgis.com/apps/dashboards/0db36fa8fa9c47758bc38210e4c23818
https://paidfamilyleave.ny.gov/COVID19
https://coronavirus.health.ny.gov/isolation
https://www.cdc.gov/coronavirus/2019-ncov/your-health/isolation.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fyour-health%2Fquarantine-isolation.html
https://www.cdc.gov/coronavirus/2019-ncov/your-health/if-you-were-exposed.html
https://coronavirus.health.ny.gov/system/files/documents/2022/09/ct_affirmationofisolation_fillin_091322.pdf
https://trionadl.com/statutory-update-covid-19-legislation-2021-updates-ca-changes-ct-pfml-nyc-more/
https://trionadl.com/statutory-update-covid-19-legislation-reminders-co-hfwa-2021-statutory-disability-paid-family-leave-benefits-and-rates/
https://trionadl.com/statutory-update-covid-19-legislation-reminders-co-hfwa-2021-statutory-disability-paid-family-leave-benefits-and-rates/
https://www.phila.gov/documents/covid-19-pandemic-paid-sick-leave-resources/
https://www.phila.gov/media/20230228115357/Final-Third-Supplemental-Covid-19-Leave-Regs-1.pdf
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Updated EPSL Summary

Please see our Side-by-Side EPSL Summary for more details on each of the Emergency Paid Sick Leave
Laws.

Non-COVID-19 Legislation
Federal

Updated Worksite Posters

Family and Medical Leave Act of 1993 (FMLA)

As part of its campaign to celebrate the FMLA’s 30" anniversary and boost awareness, the U.S. Department of
Labor (DOL) has released an updated version of the required poster. The updates don’t represent significant
content changes, but rather clarify certain elements.

The new poster is available in English and Spanish on the DOL’s Wage and Hour Division’s website, which
includes the note that the April 2016 and February 2013 versions still fulfill the posting requirements.

All covered employers are required to display the poster in a conspicuous place where employees and applicants
for employment can see it. The poster must be displayed at all locations even if there are no eligible employees.
Employers with FMLA-eligible employees must also include the same information contained in the poster in their
employee handbook or other written materials provided to employees at hire. For more information on employer
notification requirements under the FMLA, see Fact Sheet #28D.

Fair Labor Standards Act (FLSA)

The Department of Labor’'s Wage and Hour Division (WHD) also released a new FLSA poster last month, which
reflects a change associated with the Providing Urgent Maternal Protections for Nursing Mothers Act (PUMP Act)
enacted on December 29, 2022 (i.e., the availability of break time to overtime-exempt employees).

The new poster is available in English as well as in several other languages on the WHD’s website. The website

specifies that the former version no longer fulfills the posting requirement and must be replaced with the new
version.

Every employer with employees subject to the FLSA’s minimum wage provisions must display the poster
conspicuously in all of their establishments where it can easily be seen and read by employees.

Note: WHD included the following on the EMLA poster webpage...

The U.S. Equal Employment Opportunity Commission (EEOC) is in the process of updating
its “Know Your Rights” poster to address the Pregnant Workers Fairness Act, which goes into
effect on June 27, 2023. For covered employers that purchase an all-in-one poster from third
party vendors, you may wish to defer purchasing a new vendor-created poster until after the
EEOC releases its updated poster in June 2023 and, in the interim, print and post the free
version of the FLSA poster with PUMP Act information from this webpage.
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https://mma-adl.com/wp-content/uploads/2023/05/COVID-19-Emergency-Paid-Sick-Leave-Laws-5.12.23.pdf
https://www.dol.gov/agencies/whd/fmla/fmla30
https://www.dol.gov/agencies/whd/posters/fmla
https://www.dol.gov/agencies/whd/posters/fmla/espanol
https://www.dol.gov/agencies/whd/posters/
https://www.dol.gov/agencies/whd/fact-sheets/28d-fmla-employer%20notification
https://www.dol.gov/agencies/whd/pump-at-work
https://www.dol.gov/agencies/whd/posters/flsa
https://www.dol.gov/agencies/whd/posters/
https://www.dol.gov/agencies/whd/posters/fmla
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.eeoc.gov%2Fposter&data=05%7C01%7CBrown.Richard.B%40dol.gov%7Cc00935130d954882d75908db44d1d720%7C75a6305472044e0c9126adab971d4aca%7C0%7C0%7C638179440273919060%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=EXbBg2aBRgPA2XxT9ODffmTZ2T707t9ncXVV4nHE3Mw%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.eeoc.gov%2Fwysk%2Fwhat-you-should-know-about-pregnant-workers-fairness-act&data=05%7C01%7CBrown.Richard.B%40dol.gov%7Cc00935130d954882d75908db44d1d720%7C75a6305472044e0c9126adab971d4aca%7C0%7C0%7C638179440273919060%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=0h0TTgytrulI34ee6bBWOYfHnGjRWe915OAOMWKoNr4%3D&reserved=0
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Recent Guidance

Providing Urgent Maternal Protections for Nursing Mothers Act (PUMP Act)

In our February 27 Update we summarized the Providing Urgent Maternal Protections for Nursing Mothers Act
(PUMP Act) passed as part of the Consolidated Appropriations Act of 2023 on December 29, 2022.

Supplementing the information available on its FLSA Protections to Pump at Work webpage and in Fact Sheet
#73, the U.S. Department of Labor’'s Wage and Hour Division (WHD) released Field Assistance Bulletin No. 2023-
02 on May 17. The bulletin is directed to WHD field staff, but may also be useful to employers in implementing
policies compliant with the PUMP Act’s requirements.

State and Local

Paid Family and Medical Leave

Colorado Family and Medical Leave Insurance (CO FAMLI) — Amendment

On March 23 the governor of Colorado signed SB46, which amended CRS 8-13.3-506(2) to reflect that an
employee's weekly CO FAMLI benefit amount will be based on total wages earned during their base period or
alternative base period, rather than earnings from only their current job at the time of taking leave

The bill's preamble explains that the way the law was originally written, if an employee was working at a job within
the base period or alternative base period but is no longer working at that job at the time the employee takes leave
under CO FAMLI, the employee's earnings from the previous job would not be included in the calculation of their
CO FAMLI benefit amount. This would result in a lower benefit than if all prior employment were considered.

Connecticut Paid Leave (CT PL) — Maximum Weekly Benefit Increase June 1, 2023

In 2019 the governor of Connecticut signed HB5004 / Public Act No. 19-4, which established a schedule of
increases to the CT minimum fair wage. On June 1, 2023, the minimum fair wage will increase from $14 per hour
to $15 per hour.

The minimum fair wage is utilized in calculating Connecticut Paid Leave benefits, including the maximum weekly

benefit payable. The increase in the minimum fair wage to $15 per hour means that the maximum weekly benefit
for CT Paid Leave will increase to $900 as of June 1.

On October 15, 2023, and on each October 15 thereafter, the CT Labor Commissioner will announce the
adjustment in the minimum fair wage to become effective that January 1.

On January 1, 2024, and not later than each January 1 thereafter, the minimum fair wage will be adjusted by the
percentage change in the employment cost index, as calculated by the United States Department of Labor.
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https://mma-adl.com/statutory-update-covid-19-legislation-protections-for-pregnant-and-working-mothers-pfml-and-accrued-paid-leave-updates-more/
https://www.congress.gov/117/bills/hr2617/BILLS-117hr2617enr.pdf
https://www.dol.gov/agencies/whd/pump-at-work
https://www.dol.gov/agencies/whd/fact-sheets/73-flsa-break-time-nursing-mothers
https://www.dol.gov/agencies/whd/fact-sheets/73-flsa-break-time-nursing-mothers
https://www.dol.gov/sites/dolgov/files/WHD/fab/2023-2.pdf
https://www.dol.gov/sites/dolgov/files/WHD/fab/2023-2.pdf
https://leg.colorado.gov/sites/default/files/2023a_046_signed.pdf
https://casetext.com/statute/colorado-revised-statutes/title-8-labor-and-industry/labor-i-department-of-labor-and-employment/labor-conditions/article-133-family-and-medical-leave/part-5-paid-family-and-medical-leave-insurance/section-8-133-506-amount-of-benefits-portability
https://www.cga.ct.gov/2019/ACT/pa/pdf/2019PA-00004-R00HB-05004-PA.pdf
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Maryland Paid Family and Medical Leave (MD PFML) — Effective Date Change and Amendments

On May 3 the governor of Maryland signed SB828 / HB988, making amendments to the Maryland Family and
Medical Leave Insurance Program (MD _Code Tit. 8.3, passed as the Time to Care Act of 2022). Most significantly,
the amendments push the program’s effective dates back one year. The table below outlines material changes; a
summary of the original law may be found in our April 13, 2022 Update.

Original Amendments
Time to Care Act via SB828 / HB988
gfftectlve Contributions: October 1, 2023 Contributions: October 1, 2024
ates Benefits: January 1, 2025 Benefits: January 1, 2026
Def|n|'t|on's. The 12-month period beginning on the first | The 12-month period beginning on the
Application day of the calendar week in which an Sunday of the calendar week for which
Year individual files an application for benefits. | benefits are approved.
RERL Not defined All compensation that is due for
Wages employment that is:
1. For an employee:
* an hourly wage or a salary;
* acommission;
¢ compensatory pay;
* severance pay
+ standby pay;
* atip or gratuity;
* holiday or vacation pay; or
» any other paid leave, including sick
leave, that is paid to the employee
entirely by the employer; or
2. For a self-employed individual: self-
employment income, as defined in 26
USC 81402(b).
(F:gr\a?lryed *  Employee’s Spouse * Employee’s Spouse or Domestic
e +  Child of any age: the employee’s Partner
biological, adopted, foster, or stepchild; |« Child of any age: the employee’s
a child for whom the employee has biological, adopted, foster, or stepchild;
legal or physical custody or a child for whom the employee has
guardianship; legal ward of the legal or physical custody or
employee or of the employee’s spouse; guardianship; legal ward of the
a child to whom the employee stands in employee or of the employee’s spouse;
loco parentis, regardless of the child’s a child to whom the employee stands in
age loco parentis, regardless of the child’s
« Parent: employee’s or spouse’s age
biological, adoptive, foster, stepparent; | < Parent: employee’s or spouse’s
someone who acted as a parent or biological, adoptive, foster, stepparent;
stood in loco parentis to the employee someone who acted as a parent or
or the employee’s spouse as a minor; stood in loco parentis to the employee
employee’s legal guardian or the employee’s spouse as a minor;
+ Employee’s grandparent, grandchild or employee’s legal guardian
sibling, whether biological, adoptive, + Employee’s grandparent, grandchild or
foster or step sibling, whether biological, adoptive,
foster or step

Marsh & McLennan Agency LLC
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https://mgaleg.maryland.gov/2023RS/Chapters_noln/CH_259_sb0828e.pdf
https://mgaleg.maryland.gov/2023RS/Chapters_noln/CH_258_hb0988t.pdf
https://casetext.com/statute/code-of-maryland/article-labor-and-employment/title-83-family-and-medical-leave-insurance-program
https://mgaleg.maryland.gov/2022RS/Chapters_noln/CH_48_sb0275e.pdf
https://mma-adl.com/statutory-update-maryland-enacts-paid-family-and-medical-leave-wa-pfml-and-or-pst-amendments/
https://www.govinfo.gov/content/pkg/USCODE-2021-title26/html/USCODE-2021-title26-subtitleA-chap2-sec1402.htm
https://www.govinfo.gov/content/pkg/USCODE-2021-title26/html/USCODE-2021-title26-subtitleA-chap2-sec1402.htm
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Reasons for
Leave:
New Child
(expanded)

Original
Time to Care Act

To care for a child during the first year
after the child’s birth or after the
placement of the child through foster
care, kinship care, or adoption.

Statutory Update
May 25, 2023

Amendments
via SB828 / HB988

* To care for or bond with a child of the
covered individual during the first year
after the child’s birth; or

» During the process through which a
child is being placed with the covered
individual through foster care, kinship
care, or adoption and to care for and
bond with the child during the first year
after the placement.

Contributions

Beginning October 1, 2023,
employees*, employers with 15 or more
employees**, and self-employed
individuals electing to participate in the
program will be required to contribute to
the Family and Medical Leave
Insurance Fund administered under the
direction of the Secretary of Labor.

The total rate of contribution will be
applied to all wages up to and including
the Social Security Wage Base
($160,200 in 2023).

e The initial rate will be determined
on or before June 1, 2023, and will
be in effect from October 1, 2023,
through December 31, 2025.

* Beginning in 2025 the Contribution
Rate and Cost Share will be
determined every two years. The
rate will be set on or by June 1 and
be in effect for the 24-month
period beginning the next January
1.

If the employer elects to pay a portion
of the employee’s required contribution,
the employer may deduct an amount
that is less than 75% of the rate of
contribution required from the wages of
the employee.

* Section 8 of the law text states that it is
intended that the State pay the required
contribution to the Fund for employees who
make an hourly wage that is less than
$15.00 per hour. This provision expires
June 30, 2026.

** Section 7 of the law text states that it is
intended that the State pay the required
contribution to the Fund for employers that
are community providers that are
community—based agencies or programs
funded by the Behavioral Health

* Beginning October 1, 2024, employees,
employers with 15 or more
employees**, and self-employed
individuals electing to participate in the
program will be required to contribute to
the Family and Medical Leave
Insurance Fund administered under the
direction of the Secretary of Labor.

* The total rate of contribution may not
exceed 1.2% of employee wages, and
will be applied to all wages up to and
including the Social Security Wage
Base ($160,200 in 2023).

* The initial rate will be determined
on or before October 1, 2023, and
will be in effect from October 1,
2024, through June 30, 2026.

» Beginning in 2026 the Contribution
Rate will be determined annually,
on or before February 1, and will
apply to the 12-month period
beginning the immediately
following July 1.

+ If the employer elects to pay a portion

of the employee’s required contribution,
the employer (1) may deduct an
amount that is less than 50% of the rate
of contribution required from the wages
of the employee, and (2) must notify
employees of the rate of contribution
set by the state and the portion of that
amount that the employer is electing to

pay.

(* Removed)

** 88.3-601(g) states that community providers
required to be licensed under MD Statutes
Health — General Article Title 7
(Developmental Disabilities Law) may be
eligible for quarterly reimbursement by the
Maryland Department of Health for 100% of
the required employer contribution for

Marsh & McLennan Agency LLC
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https://www.ssa.gov/oact/cola/cbb.html
https://www.ssa.gov/oact/cola/cbb.html
https://www.ssa.gov/oact/cola/cbb.html
https://law.justia.com/codes/maryland/2022/health-general/title-7/

ABSENCE DISABILITY & LIFE

Original
Time to Care Act

Administration, the Developmental
Disabilities Administration, or the Medical
Care Programs Administration to serve
individuals with mental disorders,
substance-related disorders, or a
combination of those disorders or
developmental disabilities.

Statutory Update
May 25, 2023

Amendments
via SB828 / HB988

employees who manage or provide services
under Title 7. Providers licensed under Title
7.5 (Behavioral Health Administration) and
those defined under §16-201.4 may be
eligible for quarterly reimbursement of a
percentage of the required employer
contribution made for employees who
manage or provide services under those
sections equal to the percentage of revenue
that is attributable to federal and state
Medicaid funding and any other state
funding received by the provider for the
services during the period covered by the
reimbursement.

Weekly
Benefit
Amount

If the employee’s Average Weekly
Wage* (AWW) is 65% or less of the
State Average Weekly Wage**
(SAWW), the employee’s Weekly
Benefit Amount (WBA) will be 90% of
the employee’s AWW.

If the employee’s AWW is greater than
65% of the SAWW, the employee’s
WBA will be the sum of:

1. 90% of employee’s Average
Weekly Wage (AWW) up to 65%
of the SAWW, plus

2. 50% of the employee’s AWW that
is greater than 65% of the SAWW

If the employee is taking partially paid
leave, the employee’s WBA will be the
lesser of:

1. The amount required to make up
the difference between wages
paid to the employee while the
employee is taking partially paid
leave and the full wages normally
paid to the employee, and

2. If the employee’s AWW is greater
than 65% of the SAWW, the
employee’s WBA will be the sum
of:

a. 90% of employee’s Average
Weekly Wage (AWW) up to
65% of the SAWW, plus

b. 50% of the employee’s
AWW that is greater than
65% of the SAWW

* Average Weekly Wage (AWW): an

employee’s total wages received over the
last 680 hours for which the employee was
paid divided by the number of weeks worked.

+ If the employee’s Average Weekly
Wage* (AWW) is 65% or less of the
State Average Weekly Wage**
(SAWW), the employee’s Weekly
Benefit Amount (WBA) will be 90% of
the employee’s AWW.

» If the employee’s AWW is greater than
65% of the SAWW, the employee’s
WBA will be the sum of:

3. 90% of employee’s Average
Weekly Wage (AWW) up to 65%
of the SAWW, plus

4. 50% of the employee’s AWW that
is greater than 65% of the SAWW

Partially paid leave formula was removed.

Maximum Weekly Benefit (date change
only):

+ $1,000 in 2026

* Beginning September 1, 2026, the
Maximum Weekly Benefit will be
announced each September 1 and
will apply to claims for benefits filed
on or after the following January 1.

* Average Weekly Wage (AWW): an
employee’s total wages received over the
last 680 hours for which the employee was
paid divided by the number of weeks worked.
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** State Average Weekly Wage (SAWW): the

wage calculated on or before December 15
each year for the following July 1, per MD
Code §9-603 (Workers Compensation)
($1,402 for fiscal year ending June 30, 2022,
for WC benefits beginning on or after January
1,2023)

Statutory Update
May 25, 2023

Amendments
via SB828 / HB988

** State Average Weekly Wage (SAWW): the

wage calculated on or before December 15
each year for the following July 1, per MD
Code §9-603 (Workers Compensation)
($1.,402 for fiscal year ending June 30, 2022,
for WC benefits beginning on or after
January 1, 2023)

Private Plans .

An employer may satisfy MD PFML
requirements through a private
employer plan consisting of employer-
provided benefits, insurance, or a
combination of both if the private
employer plan is offered to all of the
employer’s eligible employees and
meets or exceeds the rights, protection
and benefits provided to a covered
employee under the MD PFML law.

A private employer plan shall be filed
with the Department for approval.

Private plan sponsors and their covered
employees are exempt from
contributing to the Family and Medical
Leave Insurance Fund.

An employer may satisfy MD PFML
requirements through a private
employer plan consisting of employer-
provided benefits, insurance through an
insurer that holds a certificate of
authority issued by the Maryland
Insurance Commissioner, or a
combination of both if the private
employer plan is offered to all of the
employer’s eligible employees and
meets or exceeds the rights, protection
and benefits provided to a covered
employee under the MD PFML law.

A private employer plan shall be filed
with the Department for approval.

Private plan sponsors and their covered
employees are exempt from
contributing to the Family and Medical
Leave Insurance Fund. An employer
that provides a private employer plan
may not deduct from an employee more
than the maximum contribution amount
set by the MD DOL.

To determine the benefit amount under
a private employer plan, the weekly
benefit amount will be based on the
average weekly wage earned from the
employer sponsoring the private
employer plan.

« If an employee has worked less
than 680 hours for the employer
sponsoring the private employer
plan, the weekly benefit amount will
be based on the average weekly
wage for state program benefits.

with Other
Leaves

Coordination .

If an employee takes leave for which
they are receiving MD PFML benefits,
the leave will run concurrently with
eligible leave that may be taken by the
employee under FMLA.

Employees must exhaust all employer-
provided leave that is not required to be
provided under law before receiving MD
PFML benefits. Employer-provided

Leave taken under FMLA may be
counted against an employee’s
maximum duration of leave for which
MD PFML benefits are available in an
application year for the same purpose
if:

1. the employer designates a period

of leave as covered by FMLA for
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leave to be exhausted must comply
with job, benefits, retaliation and
discrimination protections required
during MD PFML leave.

Employees receiving benefits under
Unemployment* or wage replacement
benefits under Workers' Compensation
are not eligible for MD PFML benefits,
except that an employee receiving
compensation for a permanent partial
disability under Workers’ Compensation
may be eligible.

* Section 4 of the law text states that “on or
before January 1, 2023, the Maryland
Department of Labor shall report ... on
whether a covered employee using
benefits under the Maryland Family and
Medical Leave Insurance Program ... is
also eligible for Unemployment Insurance
Benefits ... and the effect that dual
eligibility has on employer ratings.”

Statutory Update
May 25, 2023

Amendments
via SB828 / HB988

an employee who would also
qualify for MD PFML benefits;

2. the employer informs the
employee of the employee’s
eligibility for MD PFML benefits;
and

3. the employee declines to apply for
MD PFML benefits.

Employees may not be required to use
or exhaust paid vacation, paid sick
leave, or other paid time off under an
employer policy before, or while,
receiving MD PFML benefits.

The employee and the employer may
agree to use paid vacation, paid sick
leave, or other paid time off while a
covered individual is receiving MD
PFML benefits to replace the
employee’s wages up to 100% of the
covered individual's average weekly
wage.

An employer may require that MD
PFML benefit payments be made
concurrently, or otherwise coordinated
with, payments made or leave that is
allowed under the terms of a separate
employer—provided leave policy due to
parental care, family care, or military
leave or under a disability policy. MD
PFML benefits and any additional paid
leave cannot total more than 100% of
the employee’s average weekly wage.

Employees receiving benefits under
Unemployment or wage replacement
benefits under Workers' Compensation
are not eligible for MD PFML benefits,
except that an employee receiving
compensation for a permanent partial
disability under Workers’
Compensation may be eligible.
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Oregon Paid Family and Medical Leave (OR PFML) — Potential Effective Date Delay

Contributions toward Oregon’s paid family and medical leave program, Paid Leave Oregon, began this January 1,
and benefits are scheduled to become payable on September 3, 2023.

On May 8 the governor of Oregon signed SB31, allowing the Oregon Employment Department (OED) until August
11, 2023 to evaluate whether sufficient funds have been collected to support claims for benefit payments
beginning in September. Should OED determine that the Paid Family and Medical Leave Insurance Fund is not
solvent, the effective date for benefits will be pushed back to December 3, 2023, or possibly even later pending
subsequent reviews conducted on a quarterly basis. We will continue to monitor and provide updates as available.

Note: As of today, this legislation has not altered the timeline for private plan applications.

« Employers planning to establish a private plan who filed a Declaration of Intent (for the purpose
of exemption from state program contributions beginning January 1, 2023) on or before
November 30, 2022, have until May 31, 2023, to submit their private plan applications to the
Oregon Employment Department (OED). If a private plan application is not received by OED by
May 31, 2023, the Declaration of Intent is cancelled and no longer effective. If an employer does
not have an approved equivalent plan by June 30, 2023, the employer must remit contributions
for all unpaid periods since January 1, 2023, with all due penalties and interest. If the equivalent
plan is not approved, employers may not retroactively withhold contributions from employees’
wages to pay the contributions due.

* Equivalent plan applications submitted on or after July 1, 2023, will be effective the first day of the
calendar quarter immediately following the date of approval. With the exception of the Declaration
of Intent process, employers must remit contributions to the state program for any quarter
preceding the effective date of their approved private plan.

More information on the timeline for private plan applications may be found on the OED’s Equivalent
Plans webpage, as well as in our September 30, 2022 Update.

Paid Family Leave as a Class of Insurance

In the past few months two states have joined Virginia in amending their insurance codes by adding paid family
leave as a class of insurance:

Arkansas

SB111 / Act 84, enacted February 23, adds Section 23-62-112 to the Arkansas Code. Effective July 30,
2023, the law permits insurers authorized to transact accident and health or life insurance business in the
state or Arkansas to issue family leave insurance in the state.

“Family leave insurance” is defined as an insurance policy issued to an employer related to a benefit
program provided to an employee to pay a percentage or portion of the employee's income loss due to
(absence from work associated with):

1. the birth of the employee's child or adoption of a child by the employee;

2. the placement of a foster child in the home of the employee;

3. the care of the employee's family member who has a serious health condition; or
4

circumstances arising because the employee's family member, who is a service member, is
on active duty or has been notified of an impending call or order to active duty.

Family leave insurance may be written as an amendment or rider to a group disability income insurance
policy, or as a separate group insurance policy.
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Tennessee

SB454, signed on March 31, amends Title 56, Chapter 7 of the Tennessee Code. The new law, titled the
“Tennessee Paid Family Leave Insurance Act” was effective immediately, and permits insurers licensed in
the state to sell life or disability insurance to issue family leave insurance beginning January 1, 2024.

“Family leave insurance” is defined as an insurance policy issued to an employer related to a benefit
program provided to an employee to pay a percentage or portion of the employee's income loss due to
(absence from work associated with):

1. the birth or adoption of a child by the employee;

2. placement of a child with the employee for foster care;

3. care of a family member of the employee who has a serious health condition; or
4

the status of a family member of the employee who is a service member on active duty or who
has been notified of an impending call or order to active duty.

Covered family members include the employee’s child under age 18 or over age 18 and incapable of self-
care, spouse, parent or “another person defined as a family member in a policy of insurance issued under
this part”.

Family leave insurance may be written as an amendment or rider to a group disability or life insurance
policy, or as a separate group insurance policy.

Michigan Tax Incentive for Employers Providing Paid Adoption Leave — Delayed

Last October the governor of Michigan signed HB6070 / Public Act No. 207, which added Section §206.715 to the
state’s income tax law.

The Act states that, beginning with the 2023 tax year, “qualified employers” who voluntarily provide paid adoption
leave to their employees may claim a tax credit equal to 50% of the wages paid to each “qualified employee” for
any period in the tax year during which the employee is on adoption leave. The maximum amount of credit
allowed per employee for a single adoption leave period is $4,000.00. The maximum amount of leave with
respect to any qualified employee for which a credit may be claimed must not exceed 12 weeks.

A “qualified employer” is an employer with a written policy offering parental leave and adoption leave that
provides at least two weeks of paid leave to each full-time qualified employee and a proportionate amount of
leave to part-time qualified employees. The leave must provide at least 50% of the employee’s normal wages.

A “qualified employee" is an individual who has been employed by the employer for at least 1 year, and for the
preceding year had compensation that does not exceed 60% of the amount applicable for "highly
compensated employees” for that same year ($150,000 in 2023).

The credit does not apply to any adoption leave that is paid by the state or a political subdivision of the state, or that
is required to be paid by law.

On December 29, 2022 the Michigan Department of Treasury posted a Notice to Taxpayers Regarding Public Act
207 of 2022, which includes the following:

“... Treasury does not currently have the authority to begin implementing PA 207 and administering the
adoption leave credit against the Michigan withholding tax, and it will not have such authority unless and until
a specific appropriation with respect to PA 207 is passed by the state legislature. Treasury is publishing this
Notice so that taxpayers are aware that the adoption leave tax credit provided for in PA 207 will not become
effective on January 1, 2023.”

Marsh & McLennan Agency LLC MarshMMA.com | 13


https://publications.tnsosfiles.com/acts/113/pub/pc0091.pdf
https://casetext.com/statute/tennessee-code/title-56-insurance/chapter-7-policies-and-policyholders-33373
http://www.legislature.mi.gov/documents/2021-2022/publicact/pdf/2022-PA-0207.pdf
https://casetext.com/statute/michigan-compiled-laws/chapter-206-income-tax-act-of-1967/individual-or-family-development-account-program-act/section-206715-employer-credit-for-paid-adoption-leave
https://www.irs.gov/pub/irs-drop/n-22-55.pdf
https://www.michigan.gov/treasury/reference/taxpayer-notices/notice-to-taxpayers-regarding-public-act-207-of-2022
https://www.michigan.gov/treasury/reference/taxpayer-notices/notice-to-taxpayers-regarding-public-act-207-of-2022

ABSENCE DISABILITY & LIFE Statutory Update

May 25, 2023

Accrued Paid Leave

Puerto Rico Minimum Wage, Vacation and Sick Leave Act — Reversal of 2022 Amendments

Our July 26, 2022 Update included a summary of PC1244 / Law 41-2022, which reversed changes made to Puerto
Rico’s Minimum Wage, Vacation and Sick Leave Act (Act No. 180-1998) by the Labor Transformation and
Flexibility Act (LTFA) in 2017. In response to motions filed by the Financial Oversight & Management Board for
Puerto Rico, on March 3, 2023, the District Court for the District of Puerto Rico ruled Law 41-2022 null and void.

This decision reverts the Minimum Wage, Vacation and Sick Leave Act requirements to their early-2022 levels:

*  The eligibility threshold for non-exempt employees’ sick leave and vacation time returns to 130 hours per
month; employees who work fewer than 130 hours in a month are not eligible to accrue paid leave.

«  Sick leave accrues at a rate of 1 day per month for each month in which the employee works 130 hours
(this was unchanged by Law 41-2022).

*  Vacation time returns to an accrual schedule based on years of service*; time is accrued for each month in
which the employee works 130 hours:

Years of Service Monthly DEVLS
Completed Accrual per Year
<1 1/2 day 6
1-4 3/4 day 9
5-14 1 day 12
15 1 1/4 days 15

* The schedule above applies to employees hired on or after January 26,
2017, and to employers with 13 or more employees (employers with 12 or
fewer employees must provide accrual at a rate of 1/2 day per month).
Employees hired prior to January 26, 2017, accrue 1 1/4 days per month, up
to 15 days per year.

The ruling also impacts other Puerto Rico employment laws; please see the following articles for additional
information:
» Littler Mendelson P.C.: Nullified ab initio: What Employers in Puerto Rico Need to Know About the Decision
to Nullify the New Labor Reform Bill (March 7, 2023)
» Jackson Lewis P.C.: Federal Court Strikes Down Amendments to Puerto Rico 2017 Employment Law
Reform (March 6, 2023)

lllinois Paid Leave for All Workers Act — Resources

Our Eebruary 27 Update included a summary of the Paid Leave for All Workers Act (now Public Act 102-1143,
signed on March 13), which provides that on January 1, 2024, covered lllinois employees will begin accruing paid
leave to be used for any reason. Formal regulations and the required notice are expected from the lllinois
Department of Labor (IDOL) in the coming months; in the meantime, IDOL has begun the process of building FAQ
on its dedicated webpage.

Bloomington, MN Earned Sick and Safe Leave — Model Notice and Resources

Bloomington’s Earned Sick and Safe Leave (ESSL) law becomes effective on July 1, 2023. To support employers
and workers the city has posted new resources on its dedicated webpage, including the model notice, FAQ and
initial rules.

Reminder: As of July 1, 2023, employers must conspicuously display the required notice within each of
their facilities in Bloomington, in English and any language spoken by 5% of employees at the
workplace.
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An employer that provides an employee handbook or orientation materials to its employees
must also include the notice.

In addition, the earnings statement required by MN Stat. §181.032 must also include the hours
of ESSL used and the amount available at the end of each pay period.

Additional details on the ESSL may found in our July 26, 2022 and February 27, 2023 Updates.

Other News

Colorado — Military Leave Law Amendment

On March 10 the governor of Colorado signed HB1045, immediately amending the state’s military leave law
applying to private companies (CRS 828-3-609 et seq.).

Prior to the amendment the law provides that members of the Colorado National Guard or the U.S. reserve forces
are entitled to up to 15 days of protected leave in any calendar year for military training. The amendment changes
the 15 days to the equivalent of three weeks of work on the employee’s regular work schedule. It also adds that
the employee is entitled to use any paid leave available to them during leave, or may choose to take the leave as
unpaid.

Georgia — Removal of Kin Care Repeal Date

On May 1 the governor of Georgia signed SB61 / Act 90, immediately removing the July 1, 2023, repeal date on
the state’s “kin care” law (GA Code 834-1-10).

The law requires employers who provide employees with paid sick leave to allow use of that time to care for
covered family members. 2020’s SB408 extended the law from its original sunset date of July 1, 2020, through
June 30, 2023.

Georgia — Voting Leave Amendment

On May 4 the governor of Georgia signed SB129 / Act 341 which, in part, amends the state’s voting leave law
effective July 1, 2023.

Currently the law provides that employees must be permitted by their employer up to two hours to vote on the day
a federal, state or local primary or election is held. This time need not be provided if the employee’s work hours
commence at least two hours after the opening of the polls, or end at least two hours prior to their closing.

The amended law states that up to two hours must be permitted on either one of the days designated for advance
in-person voting or on the day on which the primary or election is held, and removes the constraints around the
employee’s work hours.

Both the current and amended sections note that the employer may specify the hours during which the employee
may be absent for voting purposes. The law does not require that time provided be paid.

Virginia — Leave for Organ and Bone Marrow Donation

On April 12 the governor of Virginia approved SB1086, establishing leave requirements for organ and bone
marrow donation effective July 1, 2023. The new law adds Article 2.2 (840.1-33.7 through 840.1-33.12) to VA
Code Title 40.1, Chapter 3.

Applies to
«  Employers with 50 or more employees, including the state but excluding the federal government

« Employees who have been employed by their employer for at least a 12-month period and have worked
1,250 hours during the previous 12 months as of the date the requested organ donation leave begins.
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Leave Entitlement
* Organ donation: up to 60 business days in any 12-month period
* Bone marrow donation: up to 30 business days in any 12-month period

« To receive organ donor leave, the eligible employee must provide written physician verification to the
employer that (1) the employee is an organ or bone marrow donor, and (2) there is a medical necessity
for the donation of the organ or bone marrow.

Pay During Leave

* This leave is unpaid; employees must be permitted to take paid sick leave or other paid time off to which
the employee is otherwise entitled in addition to or in lieu of organ or bone marrow donation leave.

* During a period of organ or bone marrow donation leave, any employee who works on a commission
basis must be paid any commission that becomes due for work performed before taking leave.

Job and Benefits Protection

* Organ and bone marrow donation leave does not run concurrently with leave taken under the federal
Family and Medical Leave Act of 1993 (FMLA).

« Employees returning from organ or bone marrow donation leave are entitled to restoration of the position
of employment held by the employee when leave began, or an equivalent position with equivalent
employment benefits, pay, and other terms and conditions of employment. However, an employer may
deny restoration of the employee's position of employment because of conditions unrelated to the
employee exercising their rights under this law.

* Leave taken for organ or bone marrow donation may not be constituted as a break in the employee's
continuous service for the purpose of the employee’s right to salary adjustments, sick leave, vacation,
paid time off, annual leave, seniority, or other employee benefits.

* An employee’s coverage under a health benefit plan must be maintained for the duration of organ or
bone marrow donation leave as if the employee had continued in employment continuously.

«  Employers are prohibited from discharging, disciplining, threatening, discriminating against, or penalizing
an employee, or taking other retaliatory action regarding an employee's compensation, terms, conditions,
location, or privileges of employment, because the employee has requested or exercised their rights
under this law, or has alleged a violation of the law.

Nothing in the law is meant to discourage employers from adopting more generous leave policies, or to interfere
with an employer’s obligation to comply with a collective bargaining agreement or an employment benefit program
that provides leave sufficient to meet the law’s requirements.

Any employer who knowingly violates the law will be subject to a civil penalty of up to $1,000 for the first violation
and, for subsequent violations that occur within two years of any previous violation, up $2,500 for the second
violation and up to $5,000 for each successive violation. The size of the employer’s business and the gravity of the
violation will be considered in determining the amount of any penalty.

Please contact your MMA account team members with specific questions about this or other Updates.
View past Updates on the Absence, Disability & Life blog at https://mma-adl.com/blog/.

The information contained herein is for general informational purposes only and does not constitute legal or tax advice regarding any specific situation. Any statements
made are based solely on our experience as consultants. Marsh McLennan Agency LLC shall have no obligation to update this publication and shall have no liability to
you or any other party arising out of this publication or any matter contained herein. The information provided in this alert is not intended to be, and shall not be
construed to be, either the provision of legal advice or an offer to provide legal services, nor does it necessarily reflect the opinions of the agency, our lawyers or our
clients. This is not legal advice. No client-lawyer relationship between you and our lawyers is or may be created by your use of this information. Rather, the content is
intended as a general overview of the subject matter covered. This agency is not obligated to provide updates on the information presented herein. Those reading this
alert are encouraged to seek direct counsel on legal questions. © 2023 Marsh McLennan Agency LLC. All Rights Reserved.
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